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SECURITISATION SPECIAL PURPOSE VEHICLES IN
IRELAND: REGULATORY NATURE AND CENTRAL BANK OF
IRELAND SUPERVISION
Matteo Zambelli
I.

ABSTRACT

Securitisation is a financing technique that enables capital utilisation, improves
market efficiency, and allows a better allocation of risk when applied under the appropriate
circumstances. This financial tool has evolved over the past few decades and represented a
substantial part of Irish and global debt capital markets. Despite its importance to the
economy and the considerable market share that Ireland has achieved in the European market,
little attention has been paid to the microstructure of the securitisation market. To partially
bridge this gap, this paper will focus on some of the uncertainties that surround the regulatory
nature of securitisation special purpose vehicles (SPVs), or in other words, the entities that
perform the pivotal legal function in securitisation transactions. This work will attempt to
determine the nature of the issuing vehicles and to assess the interpretative and conceptual
uncertainties surrounding the treatment of SPVs within the Irish and European regulatory
framework. This will be investigating the relationship between securitisation and banking
regulation and by attempting to exclude the variables which bear no relationship to the
regulatory environment governing securitisation. The difference between securitisation
transactions and debt financing transactions that are undertaken directly by regulated credit
institutions will be highlighted in this paper.'
H.

INTRODUCTION

"Securitisation", which has been considered to be one of the most innovative
financial instruments in the last fifty years, is a technique that enables the transformation of
financial assets into securities.2 The process has emerged as a method of alternative financing
for governments, financial institutions, and corporate bodies, as well as an important source
of investment opportunities for pension funds, insurance companies, and corporate treasury
departments.3 The financial transformation of assets to improve their tradability has filled the
4
gap that previously divided individual borrowers and the capital markets. However, due to
the interconnectedness of financial markets, this instrument magnified the problems linked to
the U.S. sub-prime mortgage sector revealing the spreading contagion to international

See Council Regulation 575/2013, art. 4, 2013 O.J. (L 176) 1 (EU) (amending Council Regulation 648/2012,
2012 O.J. (L 201) to include a credit institution as "an undertaking the business of which is to take deposits or
other repayable funds from the public and to grant credits for its own account").
2 See Clara Cardone-Riportella, Reyes Samaniego-Medina & Antonio Trujillo-Ponce,
What Drives Bank
Securitisation? The Spanish Experience, 34 J. OF BANKING & FiN. 2639, 2639 (2010).
See Andreas A. Jobst, Asset Securitisation as a Risk Management and Funding Tool: What Small Firms Need
to Know, 32 MANAGERIAL FIN. 731, 731-32 (2006).
4 See Jonathan Hill, Commissioner for Financial Stability, Financial Services and Capital Markets Union,
Keynote Speech at the Eurofi Financial Forum: Capital Markets Union: Vital for Growth (Sept. 10, 2015).
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investors, for whom the securities were marketed, and became the "villain" of the financial
crisis.s After ten years, the use of securitisation is once again advocated by the European
Commission as an important tool "to boost capital markets" 6 within the simple, transparent,
and standardised framework of Regulation (EU) 2017/2402.' In this context, securitisation
vehicles8 remain a key asset to the Irish financial sector9 since Ireland remains one of the
favoured jurisdictions for incorporation of SPVs.' 0 These little-known entities held E416.9
billion in assets in the second quarter of 2018," and represent a substantial portion (29.3% as
of the first quarter of 2017)12 of the European securitisation industry.
Despite the relevant importance to the economy of this financial process, there is no
general Irish legislative or case law definition of the concept.1 3 One of the first references in
Irish statute books of the securitisation concept was in the Securitisation (Proceeds of Certain
Mortgages) Act 1995, which dealt with the transfer of mortgages by a housing authority. 4
However, this Act merely dealt with the transfer of a precise category of assets which could
have been subject to a securitisation process, but it did not define the concept or the rationale
of such process.' 5 The term "securitisation" is widely used in Irish legislation, but before the

' See Alper Kara & Solomon Y. Deku, Securitisation-The Complex FinancialProduct That Fuelled the
Financial Crisis is Making a Comeback, THE CONVERSATION (Sept. 14, 2019, 08:18AM),
https://theconversation.com/securitisation-the-complex-financial-product-that-fuelled-the-financial-crisis-ismaking-a-comeback-93807.
6 See Statement from European Commission, Council of the European Union, Council of the European Union
Agrees On Commission Proposal For Simple And Transparent Securitization (Dec. 2, 2015),
https://ec.europa.eu/commission/presscorner/detail/de/STATEMENT_15_6239.
7 See Council Regulation 2017/2402 (EU) (laying down a general framework for securitisation and creating a
specific framework for simple, transparent and standardized securitisation, and amending Directives
2009/65/EC, 2009/138/EC and 2011/61/EU and Regulations (EC) No 1060/2009 and (EU) No 648/2012, O.J.
(L 347) 35).
See id. at 44 (explaining that a securitisation special purpose entity, SPE or SPV is "a corporation, trust or
other entity, other than an originator or sponsor, established for the purpose of carrying out one or more
securitisations, the activities of which are limited to those appropriate to accomplishing that objective, the
structure of which is intended to isolate the obligations of the SSPE from those of the originator").
9 See Brian Godfrey, Neill Killeen & Kitty Moloney, Data Gaps and Shadow Banking: Profiling Special
Purpose Vehicles' Activities in Ireland, CENTRAL BANK OF IRELAND QUARTERLY BULLETIN 49, 50 (2019)
(Based on our analysis of financial accounts of FVCs and SPVs, we estimate that there are approximately 1,300
vehicles located in Ireland at the end of 2012).
1o See Central Bank of Ireland, Financial Vehicle Corporation (FVC) Statistics Q1 2015 (June 17, 2015),
https://www.centralbank.ie/polstats/stats/fvc/Documents/2015qlie-fvc-publication.pdf
" See Central Bank of Ireland, Special Purpose Entities (SPEs) Statistics Q2 2018 (Sept. 7, 2018),
https://www.centralbank.ie/docs/default-source/statistics/data-and-analysis/other-fiancial-sectorstatistics/financial-vehicle-corporations/2018q2-irish-special-purpose-entities.pdfsfvrsn=4.
12 See Central Bank of Ireland, Special Purpose Entities (SPEs) Statistics Q2 2017 (Sept. 19, 2017),
https://www.centralbank.ie/docs/default-source/statistics/data-and-analysis/other-financial-sectorstatistics/financial-vehicle-corporations/2017ql-ie-spe-publication.pdfsfvrsn=6.
13 Sinead O'Connor & Neal Breslin, Structured Financeand Securitization in Ireland: Overview, WESTLAW
(Apr.
1,
2019),
https://uk.practicallaw.thomsonreuters.com/9-6226630?transitionType=Default&contextData=(sc.Default)&firstPage-true.
14 Securitisation
(Proceeds
of
Certain
Mortgages)
Act
1995,
http://www.irishstatutebook.ie/eli/1995/act/30/enacted/en/html.
1s Id.
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enactment of Regulation (EU) No 24/2009 of the European Central Bank, no specific
definition was provided by statutes.16
For example, Section 110 of the Taxes Consolidation Act 1997, as amended
("TCA"), deals with the definition of a "qualifying company" entrusted with the business of
managing qualifying assets.17 The statute defines the issuing vehicle in a securitisation
transaction as a company set to receive qualifying assets "acquired from the original lender or
original lenders or the originator or originators, as the case may be."" Section 362(3) of the
19
Companies Act refers back to the above-mentioned regulation and provision of the TCA.
Therefore, once again, existing legislation does not propose a definition or rationale of the
20
process pursuant to which such assets are transferred. Further, one should note that until
very recently, the concept of securitisation had not been considered by the courts. Citibank
NA v. MBIA Assurance SA was perhaps "the first case in which the courts have had to
2
consider the rights of the parties to a securitisation." 1
This reveals that in Ireland there is no specific law or regulation governing the entire
securitisation process.2 2 While the Department of Finance has pioneered a number of
legislative measures to facilitate the securitisation industry from a taxation perspective, there
have been no overarching or comprehensive initiatives from an insolvency, securities, and
banking law perspective.2 The securitisation process has been built upon existing legal
concepts and it is the result of the combination and evolution of different types of legal
structures. In common law, it was perceived that it was not necessary to create an adhoc legal
provision for securitisation to be effective since this financial technique worked successfully
24
within the existing legal and regulatory environment.
In order to understand the transaction structure in Ireland, one should focus on the
central role played by the SPV: the entity which constitutes the cornerstone of securitisation
structures.2 5 There is very little guidance on the nature and regulatory framework applicable
26
to SPVs. SPVs were believed to form part of the "shadow banking" system. SPVs perform
a pivotal legal function in securitisation transactions by enabling investors to be exposed to
the receivables while also being insulated from the credit risk seeking to transfer "an asset or
a pool of assets, and/or the credit risk of the asset or pool of assets to the securitisation
28
Thus, the use of SPVs is the
structure,"2 7 and from the consequences of insolvency.
16

See Commission Regulation 24/2009, 2009 O.J. (L 15) (EC); Council Directive 2011/61, art. 4, 2011 O.J. (L

174) 1 (EU).
17 Taxes

110,
(Ir.)
§
39/1997)
(Act
No.
Act
Consolidation
http://www.irishstatutebook.ie/eli/1997/act/39/enacted/en/html?q=Taxes+Consolidation+Act&years=l 997.
18 Id.

§362(3),
(Ir.)
38/2014)
No.
(Act
2014
Act
Companies
19 See
http://www.irishstatutebook.ie/eli/2014/act/38/enacted/en/html?q=Companies+Act&years=2014.
20 Id, see also Taxes Consolidation Act, supra note 17.
21 Citibank NA v. MBIA Assurance SA [2007] EWCA (Civ) 11 [4] (Eng.); see also Citibank NA v. MBIA
Assurance SA [2007] 1 All ER 475 EWCA (Civ) [4] (Arden LJ) (appeal taken from EHWC (Ch)) (UK).
22 Id, see also Taxes Consolidation Act, supra note
17.
23 See O'Connor, et al., supra note
13.
24 See Dillon Eustace,
Ireland as a Domicile for Special Purposes Vehicles (May 18, 2016),
https://www.dilloneustace.com/uploads/files/Ireland20as20a20Domnicile20for20Special20Purpose20Vehicles.p
df.
25

id

26

See Laura E. Kodres, What is Shadow Banking?, 50 FIN. & DEv. 42 (2013).
See Commission Regulation 1075/2013, art. 1, 2013 O.J. (L 297), 5 (EU).

27
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distinguishing element for securitisation transactions.2 9 While it would be misleading to
assume that there is a standard format for all securitisations, there are usually three main
transactions which occur.
. The first transaction involves the corporate entity(the Originator), wishing to fund
itself, transferring a pool of assets, an isolated source of cash-flow or a credit or insurance risk
to an entity, to the so called special purpose vehicle, which is separate from the Originator.30
The second transaction is the special purpose conduit or vehicle ("SPV", "SPE," as referred to
in U.S literature, or "SSPE", being the acronym used in EU regulatory parlance) issues debt
securities or other financing instruments to fund the acquisition of the assets from the
Originator, lend capital to it or to be exposed to credit or insurance risk.3 1 The third
transaction involves the SPV paying the Originator the proceeds of the securities issuance
which has been subscribed for by investors ("Noteholders").3 2
The pivotal role in such transactions is performed by the least substantive player; the
SPV. In the Irish context, a securitisation typically entails the establishment and management
of a stand-alone "bankruptcy remote." 3 3 This is a special purpose company whose capital is
typically held in a charitable trust.34 Generally, this vehicle is established specifically for the
transaction by or for a "structuring principal," with a financial institution arranging the
transaction.35 The SPV is used as a mechanism for gathering a pool of receivables. It either
buys the assets, acquires a financial interest in them through the use of derivatives,3 7 or enters
into a loan with the Originator secured on the assets 38 . The SPV is a thinly capitalized legal
entity which acquires the receivables through the issuance of securities.3 9 It could be
Peter J. Lahny IV, Asset Securitization:A Discussion of the TraditionalBankruptcy Attacks andan Analysis
of the Next PotentialAttack, Substantive Consolidation,9 AM. BANKR. INST. L. REV. 815, 837 (2001).
29 John A. Pearce II & Ilya A. Lipin, Special Purpose Vehicles in Bankruptcy
Litigation, 40 HOFSTRA L. REV.
177, 183 (2011).
30 Jeffrey M. Carbino & William H. Schorling, Delaware'sAsset-Backed
Securities FacilitationAct: Will the
28

Act Prevent the Recharacterizationof a Sale Receivables in a Seller's Bankruptcy, 6 DEL. L. REv. 367, 368-70

(2003).
31 See David B. Stratton, Column: News at 1, Special-PurposeEntities and Authority to File Bankruptcy, 232

AM. BANKR. INST. J. 36 (2004) ("[An SPV is] an entity, formed concurrently with, or immediately prior to, the
closing of a financing transaction, one purpose of which is to isolate the financial assets from the potential
bankruptcy estate of the original entity, the borrower or originator.").
32 See Katherine D. Kale, Securitizing the Enterprise: Enterprise Liability and Transferred Receivables in

Bankruptcy, 20 BANKR. DEV. J. 311, 312 (2003-2004).
3 See BNY Corp. Trustee Servs. Ltd v. Eurosail-UK 2007-3BL PLC, [2013] UKSC 28 (UK) (highlighting that
the use of the term "bankruptcy remote" is preferable to the employment of "insolvency remote" as the effect of
a securitization transaction structure is to prevent the SOV from being susceptible to insolvent winding-up
proceedings, not from being deemed "insolvent").
34 See Anthony G.D. Duckworth, The Trust Offshore, 32 VAND. J. TRANSNAT'L L. 879, 948 (1999).
3s See BNY Corp. Trustee Servs. Ltd., supra note 33.
36 See Carbino, et al., supra note 30, at 369.
3 See Dan Awrey, The FSA, IntegratedRegulation and the Curious Case of OTC Derivatives, 13 U. of Penn.

J. ofBus. Law 1, 2 (2010) (stating that "derivatives are financial instruments, the value of which are derived
from (hence the name) another asset commonly referred to as the 'underlying').
38 See Carbino, et al., supra note 30, at 370.
39 See Council Directive 2009/138, art. 13' 2009 O.J. (L 335) (EC) (defining an SPV in the insurance and
reinsurance context as "any undertaking, whether incorporated or not, other than an existing insurance or
reinsurance undertaking, which assumes risks from insurance or reinsurance undertakings and which fully

27
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perceived as the triumph of form over substance: a smokescreen that allows parties lacking
adequate credit to obtain funding through false representation to investors of their true
financial health.4 0
This skewed perception of reality will be addressed in this article by considering the
regulatory requirements that may concern a SPV in a securitization transaction. It is noted that
securitizations differ in many ways from other debt financing transactions undertaken directly
by regulated credit institutions.4 1 Credit institutions are differing in the way in which they are
regulated (solvency, capital requirements, conduct etc.) and in the manner in which their
insolvency is addressed.4 2 While it is apparent that if such regulations were to apply to the
issuing vehicle in a securitization transaction, the flexibility of this tool of financing will
vanish.4 3 In light of the impact of securitization transactions on the economy and their role in
the financial crisis, it may also be argued that SPVs should be subject to stringent regulatory
scrutiny.
This article will attempt (1) to determine the nature of such inconsistent issuing
vehicles and (2) to evaluate the treatment of securitisation SPVs within the Irish framework as
first alluded by the Central Bank of Ireland ("Central Bank") a dated, and seemingly
secondary notice.4
HI.

SPVS AND CENTRAL BANK'S SUPERVISION

In all the developed financial systems, including that of Ireland, credit institutions
are supervised by the Central Bank to guarantee "the stability of the banking system and the
protection of savers"45 and investors. Banking regulation and supervision is regarded as
necessary to protect the public interest as the crucial economic function of banking.
Protecting this public interest involves not just ex ante regulation, but also the government

.

funds its exposure to such risks through the proceeds of a debt issuance or any other financing mechanism
where the repayment rights of the providers of such debt or financing mechanism are subordinated to the
reinsurance obligations of such an undertaking").
40 See
James
Chen,
Special Purpose Vehicle (SPV),
INVESTOPEDIA
(Aug. 28, 2019),
https://www.investopedia.com/terms/s/spv.asp. (indicating that SPVs can exploit certain accounting loopholes,
sometimes representing that financial health of a company is better than what may be perceived by looking at
the Originator or Parent Company and using Enron as the classic example of securitization abuse).
41 See Council Regulation 575/2013, supra note 1.
42 See Peter Walker & Sinead O'Connor, The Int'l Comparative Legal Guide to: Securitisation 2018, A&L
2018),
ed.
(11th
197
185,
GOODBODY
https://www.algoodbody.com/files/uploads/news-insightspub/SEC18 Chapter_1 8Ireland.pdf.
43 See Ekaterina Volotovskaya, Securitization: Structured Finance Solutions, DELOITTE 15, 29 (2018),
https://www2.deloitte.com/content/dam/Deloitte/lu/Documents/financial-services/lu-securitization-financesolutions.pdf (highlighting the current flexibility of securitization as a tool).
4 See Notice By The Central Bank Of Ireland Of Exemptions Granted Under Section 8(2) Of The Central
Bank Act, 1971, (Act No. BSD C 01/ 02) (Ir.),
https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/credit4
institutions/regulatory-requirements/gns-4-4-3-2-commercial-paper-notice.pdfsfvrsn=
para. 109 (opinion of
ECLI:EU:C:2014:2394,
[2014]
Council
and
v.
Parliament
UK
C-507/13,
45 See Case
Advocate General Jadskinen).
What is the economic function of a bank?, FED. RES. BANK OF S. F. (2001),
46 See Dr. Econ,
https://www.frbsforg/education/publications/doctor-econ/2001/july/bank-economic-function/.
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bearing the cost of banking when an institution fails. 4 7 The government also supports the
confidence in the banking system through mechanisms, such as the lender of last resort and
deposit guarantee schemes. 48 Therefore, it is only justifiable in the public interest to subject
credit institutions to a distinctive mode of regulatory supervision. However, one should query
whether investor protection and financial stability will be advanced by subjecting, albeit
involuntarily, securitization to certain regulatory standards designed to protect the integrity
and solvency of credit institutions.49
One should also question regulations concerning banking supervision in order to
determine whether it would be viable to apply them directly to securitisation.5 ' Banking
supervision involves the "regulation and oversight of banking in Ireland, both at an individual
institution level ('micro-prudential') and at a system-wide financial stability level ('macroprudential')." 5'At the micro-prudential level, such supervision would encompass the
authorisation 52 of credit institutions (i.e. banks, building societies, and credit unions).5 3
Authorized supervision includes regulation, oversight, the assessment of their governance,
corporate structure, their capital, risk profile, strategies, business plans, resolution plans and
their systems and controls, management and human resources.5 4 Credit and financial
institutions will have to comply with the supervision regime at all times because any breaches
of the requirements will be sanctioned by the Central Bank55 or by the ECB5 6 if an institution
is deemed to be "significant".

47 See Cary Coglianese, Measuring Regulatory Performance: Evaluating the Impact of Regulation and

Regulatory Policy, OECD 7 (2012), https://www.oecd.org/gov/regulatory-policy/1coglianese%20web.pdf
48 See Stephen Cecchetti, Subprime Series, part 2: Deposit insuranceand the lender of last resort, VOX (Nov.

28, 2007), https://voxeu.org/article/subprime-series-part-2-deposit-insurance-and-lender-last-resort.
§ 149 (exhibiting a regulation imposed on financial institution).
50 Id
5' See Banking supervision: our new approach, CENTRAL BANK & FINANCIAL SERVICES AUTHORITY OF
IRELAND (June 21, 2010).
52 See European Union (Deposit Guarantee Schemes) Regulations 2015 (SI 516/ 2015) ("'authorized', in
relation to a credit institution, means- (a) in the case of a bank, a bank authorised, or deemed to be
authorised,by the European Central Bank on application therefor under section 9 of the Act of 1971, (b) in the
case of a building society, a building society authorised, or deemed to be authorised, by the European Central
Bank on application therefor under section 17 of the Building Societies Act (No. 17 of 1989), or (c) in the case
of a credit union, a credit union registered within the meaning of the Credit Union Act 1997 (No. 15 of 1997) or
deemed to be so registered by virtue of section 5(3) of that Act.").
53 Central
Bank Act of 1942 (Act No. 22/1942) (Ir.), https://www.centralbank.ie/docs/defaultsource/publications/lrc-legislation/ftr-1 -5-en act_1942_0022.pdfsfvrsn=6.
54 See Banking supervision: our new approach, supra note 51.
5 See Central Bank Act of 1942, supra note 53.
5 See Council Regulation 1024/2013, art. 6, 2013 O.J. (L 287/63) 4 (EU) (conferring specific tasks on the
European Central Bank concerning policies relating to the prudential supervision of credit institutions, provides
for the definition of the "less significant on a consolidated basis, at the highest level of consolidation within the
participating Member States, or individually in the specific case of branches, which are established in
participating Member States, of credit institutions established in non-participating Member States" which are
subject to the supervision by "the national competent authorities" (in Ireland the Central Bank)).
s7 See Beades v. European Banking Authority & Ors [2016] IEHC 794 (Jr.) ("The ECB directly supervises the
129 significant banks of the participating EU Member states which hold almost 82% of the banking assets in
the euro area for prudential matters with the assistance of the national competent authorities. In Ireland the
directly supervised banks are Allied Irish Banks plc, AIB Mortgage Bank, EBS Limited, EBS Mortgage
49 See, e.g., Consumer Credit Act, 1995, 24 S.I.
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During the authorisation process, the Central Bank (on behalf of the ECB pursuant
to articles 4 and 6(4) of Council Regulation (EU) No. 1024/2013) will assess whether the
licensing criterions are met (which are placed to ensure that a firm is safe and sound prior to
being enabled to become a bank). 5 Once authorization is obtained, the Central Bank (or the
ECB if the institution is deemed to be a "significant" credit institution) will ensure that all the
above mentioned requirements (which are intended to make a firm more resilient and
transparent) are addressed and that plans are in place to ensure that, should the credit
59
institution in question fail, no harm is caused to the stability of the Irish financial system.
Thus, when an entity is obtaining monies from the public to finance a banking
business, an authorisation is required and such entity would be subject to ongoing regulatory
supervision.6 0 However, the formulation of such a concept may catch entities, such as a SPV,
special purpose vehicle involved in a securitisation transaction whose core business generally
61
is not taking monies from the public. Therefore, when considering what regulation may
apply to an issuing vehicle in a securitisation transaction and what the regulator is seeking to
achieve, the justifications for such supervision should be kept in mind.
62
Prima Facie relevance of the Central Bank Acts 1942 to 2015 (Central Bank Acts)
stems from the fact that such Acts require that any person who carries out "banking business"
The Central Bank Acts define the
must obtain an authorisation from the Central Bank.
activity of "banking business" as "the business of accepting, on own account, sums of money
from the public in the form of deposits or other repayable funds whether or not involving the
issue of securities or other obligations, howsoever described".64 The consequences of carrying
out "banking business" without the Central Bank's authorisation are quite severe. Section 7(1)
of the Central Bank Act 1971 stipulates that "a person, other than the [Central] Bank, shall
not, in or outside the State, carry on banking business or hold himself out or represent himself
as a banker or as carrying on banking business or on behalf of any other person accept
deposits or other repayable funds from the public, unless he is the holder of a licence."
Section 54 of the Central Bank Acts provides that sanctions may be imposed by the Central
Bank for the "carrying out the business of taking deposits or other repayable funds from the

Finance, Permanent TSB Group Holdings plc, Permanent TSB plc, the Governor and Company of the Bank of
Ireland, Bank of Ireland Mortgage Bank and Ulster Bank Ireland Limited.").
ss See Council Regulation 1024/2013, supra note 56.
5

See EUROPEAN CENTRAL BANK: BANKING SUPERVISION, Supervisory Authorisations (last visited 2019),

https://www.bankingsupervision.europa.eu/banking/tasks/authorisation/htmllindex.en.html.
6

See

Global

Financial

Services

https://www.bakermckenzie.com//media/files/insight/publications/2016/07/guide

Regulatory

Guide,

BAKER

MCKENZIE,

23

(2017),

global fsrguide 2017.pdfla=en.

61 See Chen, supra note 40.

See generally Central Bank Act of 1942, supra note 53; Central Bank Act of 1971 (Act No. 24/1971) (Ir.),
http://www.irishstatutebook.ie/eli/1971/act/24/enacted/en/html; Central Bank Act of 1997 (Act No. 70/1997)
(Ir.).), http://www.irishstatutebook.ie/eli/1997/act/8/enacted/en/html (References in this paper to the Central
Bank Acts, as amended, shall be understood as referring to the Central Bank Acts, as amended by the Finance
(Miscellaneous Provisions) Act 2015 (37/2015), enacted on 20 November 2015 and including all statutory
instruments up to and including the European Union (Deposit Guarantee Schemes) Regulations 2015 (S.I. No.
516/2015)).
63 See, e.g., Central Bank Act of 1942, supra note 53.
* See Central Bank Act of 1997, supra note 62.
65 See Central Bank Act of 1971, supra note 62.
62
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public without being an authorised or licensed credit institution, as appropriate, in breach of
the Act of 1971.6
There were concerns that the issuance of securities by a SPV would constitute
"banking business" 6 7 (which is now replaced by the activities carried out by a credit
institution) and to be licensed by the Central Bank. To address these concerns the Central
Bank, thirty years ago on 20 February 1998, as amended on 12 November 2002, issued the
CP Notice. The CP Notice was in relation to the circumstances which the issuance of Notes
could avail an exemption from the requirement to obtain a banking licence.6 8 The CP Notice
creates two categories of Notes.
The first category involves Notes with a maturity of one year or more. If an SPV
limits itself to issuing Notes with a maturity of one year or more it will not be required to hold
a banking licence under the Central Bank Acts.69
The second category consists of Notes whose maturity is less than 365 days. If an
SPV issues Notes with a maturity of less than one year, which are categorised by the Central
Bank for the purposes of the CP Notice as "Commercial Paper", then it would need to comply
with the requirements of the CP Notice to avoid having to obtain a banking licence. 70
It could be argued that because an SPV is unlikely to engage in the "pursuit of the
business of credit institutions,"n the SPV should fall beyond the Central Bank's general
regulatory remit under the Central Bank Acts. This conclusion, can be reached by the
examination of European banking legislation, which is directed at protecting savings and
fostering competition in the banking sector.7 2 This regime does not appear to be aimed at
regulating SPVs where the investors voluntarily submit to limited recourse transactions (and
thereby waive protection for their investment) with SPVs which do not, and cannot (by their
nature) compete with one another.7 3 Accordingly, it is noted that if a court adopted the
European purposive, interpretative style in determining the scope of the definition of the
"credit institution", then that court should properly conclude that an SPV would not fall
within that definition, except in particular circumstances.
Consequently, it should not be regulated by the Central Bank.7 4 Therefore, the terms
of the CP Notice should be irrelevant to the activities of an SPV. 75 However, an SPV may

6
67

See id.
Id. at § 2 (defining "banking business" as business which consists of -

(a) the business of accepting

deposits payable on demand or on notice or at a fixed or determinable future date, but excluding deposits with a
trader from persons employed by him in his trading business or from his customers in the normal course of his
trading business and deposits or instalments in respect of the letting or selling of goods under a hire-ptirchase
agreement or a credit-sale agreement, or (b) the business aforesaid and any other business normally carried on
by a bank, and "banking" and words cognate thereto shall be construed accordingly).
6' See Notice By The Central Bank Of Ireland, supra note 44.
69 See id.
'o See id.
71 Council Directive 2006/48, art. 5, 2015 O.J. (L177) (EC).
72 See Xavier Vives, Competition Policy in Banking, 27 OXFORD
REV. OF ECON. POL'Y 479 (2011).
7 See Special Purpose Entities, GLOBAL TRADE FUNDING,
https://globaltradefunding.com/projectfinance/special-purpose-entities / (last visited Oct. 17, 2019).
7 See LEASEUROPA & EUROFINAS, RESPONSE TO THE EUROPEAN BANKING AUTHORITY'S DRAFT GUIDELINES
ON LOAN ORIGINATION AND MONITORING, https://eba.europa.eu/sites/default/documents/files/documents/ddmfileupload/2972130/1.0/view uploadFiles/EUR LEA responseEBAGLLoanorigination final.pdf
(last
visited Nov. 14, 2019).
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consequently ignore the terms of the CP Notice. In respect to securitisation transactions,
where revolving credit receivables and short-term assets will be securitised forming the
backing of commercial paper, it is worthwhile to analyse the CP Notice.n The CP notice
should be analysed in consideration of the court, or the Central Bank, coming to a different
conclusion and deciding that Notes issued by an SPV with a term of less than one year are
commercial paper within the ambit of the CP Notice.
The Introductory Text of the CP Notice states that:
Investors in: (i) commercial paper (i.e. less than one year) or (ii) securities
or other paper with an original maturity of one year or more should be
aware that their investment does not have the status of a bank deposit and
is not within the scope of the Deposit Protection Scheme operated by the
Bank. Moreover, issuers who are covered by this notice are not regulated
by the Bank by virtue of the issue of either commercial paper or of
securities of other paper with an original maturity of one year or more.
The statement starts by stating that investors who purchase any type of securities are not
investing in bank deposits, and such investors are not afforded protection by the Deposit
Protection Scheme (now Deposit Guarantee Scheme).so It goes on to provide that issuers who
allow such securities are regulated by the Central Bank when the securities have a life time of
less than one year.8
On its face, this statement seems contradictory. From an investor's perspective, if
the Central Bank is of the view that the investment is not a "bank deposit," an investor's
perspective, it must surely be regarded similarly from an issuer's perspective (an otherwise
seemingly contradiction.) 82 If the SPV does not accept a "bank deposit" from the investor,
8
then it is no longer in the "banking business." Consequently, the Central Bank should not
have jurisdiction over these actions.
This contradiction is later reinforced when the Central Bank repeats the claim that,
to
be exempt from its regulation, securities must explicitly affirm "the investment
in order
the status of a bank deposit, [it] is not within the scope of the Deposit
have
does not
84
Again, if the investment is not a "bank deposit", then the Central Bank
Scheme."
Protection
no further jurisdiction over that investment.8 The Court of Justice of
to
have
appear
would
clarifies this principle when it indicates in Surmads that:
further
Union
the European

"

See Notice By The Central Bank Of Ireland, supra note 44.

76 Id.
78 id
78
Id
78

id

80 Id
81 Id.
82

id

83

id

84 Id.

at § 11 (A) ("General Conditions for Exemption of Commerical Paper Where a Physical Instrument is

Issued.").
83 Id.
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Article 7(2) of Directive 94/19 authorises Member States to exclude from
the guarantee or to grant a lower level of guarantee to certain categories of
depositors or certain types of deposits and specifies that those exclusions
are listed in Annex I to that directive. There is nothing in the wording of
that provision to indicate that list is illustrative or that the Member States
may extend the categories of deposits and depositors laid down in Annex
1. 86

One possible explanation for this exemption is the Central Bank's view of the
investment as an "other repayable fund" versus a "deposit."87 The interpretation risks
allowing an overly expansive definition of the term.88 A more plausible explanation is the
Central Bank sought to rationalize the investor's inability to rely on the benefits of the
Deposit Guarantee Scheme. 9 This Scheme, funded by European credit institutions, ensures
upon a credit institution's insolvency, each depositor is repaid the aggregate deposits held by
such institution for a maximum of E100,000 (4eposits qualifying as "temporary high balance"
are given a protection of El,000,000).90 The list is expansive of deposits ineligible for cover.91
Relevant exemptions are: "(d) deposits by financial institutions . . . (j) debt securities; and (k)
deposits by pension and retirement funds."92 Since Notes are debt securities, Note investors
are ineligible for protection under the scheme. 93
As for determining the significance of the CP Notice, it is helpful to consider the
Capital Requirements Regime. 94 In this context, it would be useful to consider the manner in
which the Capital Requirements Directive governs credit institutions and analyse whether the
highlighted main principles could apply to securitisation transactions carried out by an SPV.
Its key objectives (at Recital 2) are "to coordinate national provisions concerning access to
the activity of credit institutions and investment firms, the modalities for their governance,
and their supervisory framework."9 5 Moreover,
Regulation (EU) No 575/2013, which establishes uniform and directly
applicable prudential requirements for credit institutions and investment
firms, since such requirements are closely related to the functioning of

Case C-127/14, Andrejs Surmads v. FinanAu un kapitala tirgus komisija, 2015 EUR-Lex CELEX LEXIS 6
(Sept. 2, 2015).
87 See generally Notice by the Central Bank of Ireland,
supranote 44.
8 Id.
8 Surmads s supra note 86.
9 See European
Union (Deposit Guarantee Schemes) Regulations 2015 (SI 516/2015) (Ir.),
http://www.irishstatutebook.ie/eli/2015/si/516/made/en/print.
91 Id. at para. 10.
92 id
93 id.
86

94 See generally Directive 2013/36, of the European Parliament and of the Council of 26 June 2013 on the

Access of the Activity of Credit Institutions and the Prudential Supervision of Credit Institutions and
Investment Firms (amending Council Directive 2002/87/EC and Repealing Council Directive 2006/28/EC and
2006/49/EC, 2001 O.J. (L 176) 338).
95 Id.
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financial markets in respect of a number of assets held by credit
institutions and investment firms.9
Recital 12 of the Capital Requirements Directive states that supervision must be
97
coordinated in order to "protect savings." Since investors in the Notes of an SPV in a
securitisation transaction are typically institutional investors, they do not need such
Furthermore, in Recital 12, an objective for effective supervisory
protection.98
99
"to
create equal conditions of competition between credit institutions." In
is
coordination
this respect, it is impossible to apply terms such as "competition" to the activities of an
SPV. 00 This is because an issuing vehicle in a securitisation transaction would not, in any
101
All such entities
manner, "compete" with any other special purpose securitisation vehicle.
for these
required
activities
the
out
carry
that
transactions
are established for particular
03
02
It would
companies.1
such
to
alien
is
simply
competition
of
concept
The
transactions.'
Directive
Requirement
the
Capital
of
objectives
the
additional
of
therefore appear that some
would not have any relevance to the activities of an SPV.'0
A.

05
The Exemption1

The CP Notice draws its main distinction between (a) securities which are defined
as "commercial paper" having a maturity of up to 365 days and (b) securities which have a
06
maturity of over one year.1 In relation to the former category, a sub-distinction is drawn
07
between (i) Asset-Backed Commercial Paper and (ii) non-Asset Backed Commercial Paper.
The issuing of Asset-Backed Commercial Paper may benefit from the Notice
exemption if the Central Bank is notified that the commercial paper is backed by assets up to
08
at least 100% of the paper's value.' Additionally, the issuer may benefit if the paper is at
least rated an investment grade by a recognised rating agency, and is issued and transferable
in minimum denominations of 6300,000.'09
Additionally, the issuing of non-Asset-Backed Commercial Paper may benefit from
the CP Notice exemption if the Central Bank is notified that the Commercial Paper:

9

Id

9

EUROPEAN

BANKING

AUTHORITY,

CAPITAL

REQUIREMENTS

DIRECTIVE,

RECITAL,

available

at

https://eba.europa.eu/regulation-and-policy/single-rulebook/interactive-single-rulebook/-/i~nteractive-single-

rulebook/toc/2/article-id/4.
98 See JOHN BRESLIN ET AL., BANKING & CORPORATE FINANCIAL SERVICES 53 (Anne-Marie Mooney Cotter

ed., Cavendish Publishing Ltd 2003).
9

Directive 2013/36, supranote 94.

" See id.
o See JAN JOB DE VRIES ROBBt ET AL., SECURITIZATION LAW AND PRACTICE 18 (2008).
102

id

103

See id.
See id

104

See Breslin, supra note 98, at 62.
See id.
1o7 See Notice By The Central Bank Of Ireland, supra note 44.
18 See Breslin, supra note 98, at 4.
109 See id (it should be noted that if such amount (or any amount contained in the CP Notice) is expressed in
foreign currency, it should be equivalent to 6300,000 at the outset of the transaction so that subsequent
currency fluctuations do not impact the denomination).
1os

'0
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is issued by an issuer whose latest annual accounts indicate that it has
shareholders' funds of at least E25,000,000.110

b)

is guaranteed by the issuer's parent which has shareholders' funds of
at least E25,000,000. 11

c)

is guaranteed by a credit institution.1 12

d)

is issued by
Development
corporate or
guaranteed by

'

a)

any Organisation for Economic Co-operation and
("OECD") or EU member state, or a company, body
other statutory body whose commercial paper is
any OECD or EU member state."'

Moreover, under the terms of the CP Notice, the issuance of securities with an
"original maturity of one year or more" is exempt from Central Bank regulation if the issuer
simply complies with the requirements of company law.1 1 4 No further requirements or
obligations are imposed.! 15
B.

The Rationale and Implications of the CP Notice for an SPV

The Central Bank seems to view the issuing of securities falls within the definition
of "banking business" and it is necessary to exempt issuers from the regulatory burdens
associated with carrying on such activities." 6 However, it seems that the activities of an SPV
will not constitute "banking business" and, from the author's perspective, they should not be
submitted to banking regulation." 7
If, as argued herein, securities with an inherent risk element are not covered by the
CP Notice, what is? It would seem that securities with a maturity of less than one year and a
fixed return where the risk is assumed by the issuer, as opposed to the holder of the security,
would constitute "deposits."' 1 8 For example, bonds issued by a trading company as a method
of raising funds where the bond holders have full recourse and the company must meet the
repayment obligations irrespective of how it is performing." 9 In such a situation, the holder of
the security would be in a similar position as the holder of a deposit with a bank where the
holder will receive its return, subject to the continued solvency of the issuer/bank, and the

110 Id.
111 Id.
112

id.

114

See Notice By The Central Bank Of Ireland, supra note 44.

115 Id.
116
117

id
id

"s Money Market Funds, HSBC,
guides/money-market-funds-qa.pdf.

https://globalliquidity.hsbc.com/-/media/amg-liquidity/brochure-and-

119 Id.
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120
issuer/bank will assume the risk of suffering loss on repaying the money to the holder.
Therefore such fixed return securities have to come within the terms of the CP Notice and be
12 1
If this
notified to the Central Bank to avoid the need to apply for a banking licence.
conclusion is correct, the Central Bank Notice appears limited in scope.

C.

Conclusion

It must be presumed that the Central Bank did not intend to deny its own jurisdiction
22
by stating that the investment in securities did not constitute a banking deposit.' Instead, the
Central Bank seems to view that issuing such securities, prima facie, requires a banking
licence.' 2 3 However, based upon the content of this paper, it appears that the scope of the CP
Notice is relatively narrow and is restricted to issues of securities where the risk is assumed
24
by the issuer, as opposed to the note holders.1 Finally, the inclusion of the issuance of
securities within the definition of a "banking business" would impose a burdensome and
inefficient framework for securitisation transactions without a tangible benefit for investors or
25
any additional benefit to the stability of the financial system as a whole.1 Ultimately the
inefficiency of such a framework would render it unsustainable. 126
IV.

IS THE SPV A CREDIT INSTITUTION?

The analysis of the framework for financial transactions in Ireland in the context of
securitisation vehicles deserves some further thought in respect to banking regulation.
In order to conduct business in Ireland as a "credit institution" a person must be
27
licensed to do so by the Central Bank.1 The Central Bank Acts define a 'credit institution' as
"an undertaking whose business is to receive deposits or other repayable funds from the
public and to grant credit on its own account but does not include the European Central

120 See

Investment

Guide:

Bonds,

CANTOR

FITZGERALD,

https://cantorfitzgerald.ie/wp-

content/uploads/2016/11 /pdf bondsguide.pdf.
121 See Notice By The Central Bank Of Ireland, supra note 44.
122

id

123

Id.

124

Id

125 Joe Beashel & Matheson, Banking Regulation in Ireland:overview, WESTLAW (updated July 1, 2018).
126 See Environmental Protection Agency v. Neiphin Trading Ltd., et al. [2011] IEHC 67 at para. 6.1 (H. Ct.)
(Ir.) ("Prior to Ireland's accession to the European Communities (hereinafter EC) the Courts generally followed
a two-stage approach to statutory interpretation. First of all they examined whether a literal reading of the
provision in question gave rise to an ambiguity or absurdity. If not, then the Court would usually go no further
even if the literal construction were contrary to that envisaged by the legislature in enacting the legislation. If,
however, a literal construction did give rise to an ambiguity or absurdity the court then the court could move on
to consider the intention of the legislature in enacting the legislation, adopting a purposive approach").
127 See Allied Irish Bank v. Francis O'Brien & Michael Fingleton [2015] IEHC 260 at para. 68, 70 (H. Ct.)
(Ir.) (Incidentally, it should be noted that as a result of the Credit Institutions (Stabilization) Act 2010 most of
the Irish credit institutions became "almost entirely wholly owned by the State, in that the State is the majority
shareholding in the Bank"; this, however, did not determine any SPV being characterized as credit institution
nor an import "into the private contractual banking and day-to-day relationship between the Bank and its
customers the principles of public law").
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Bank."12 8 Both section 2(1) of the Credit Institutions (Stabilisation) Act 2010 and section 2(1)
of the Central Bank and Credit Institutions (Resolution) Act 2011 provide an almost identical
definition for a credit institution: "a person authorised in the State to accept deposits or other
repayable funds from the public and to grant credit on its own account." 12 9 It is evident from
these definitions that four elements are required in order to qualify as a credit institution. An
undertaking must: (1) have a business; (2) that business must be to receive deposits or other
repavable funds: (3) such funds must be received from the public; and (4) the undertaking
must grant credit on its own account.1 30 Since the term "credit institution" derives from EU
legislation, in determining whether an SPV falls within such a definition:
It is also then necessary to take into account the purpose of the underlying
Directive and to ensure that the construction of the Regulations is in
accordance with the underlying purpose of the Directive. This purposive
interpretation should be exercised with caution.13
As noted above, the goal of the Capital Requirements Regime is to "form the legal
framework governing banking activities, the supervisory framework and the prudential rules
for credit institutions and investment firms."13 2 However, it is worth mentioning that,
notwithstanding the fact that the term "credit institution" appears in a maximum
harmonisation instrument such as Capital Requirements Regulation, the key terms 'deposits',
'other repayable funds', 'grant credits', and 'from the public' are not defined therein.' 3 3
34
Hence, one has to turn to other European instruments or to national law.1
In this respect, pursuant to section 275 of the Companies Act, a credit institution
(the definition used in the Companies Act is also referred to in the European Communities
(Credit Institutions: Financial Statements) Regulations 2015)135 is
(a) a company or undertaking that is the holder of a licence under section 9
of the Central Bank Act 1971, (b) ... (c) a company or undertaking
engaged in the business of accepting deposits or other repayable funds or
granting credit for its own account, or (d) .... 136

See
Central
Bank
Act
1942
(Act
No.
22/
1942)
(Ir.),
http://www.irisbstatutebook.ie/eli/act/22/enacted/en/html; see also Council Regulation 575/2013, supra note 1,
at art. 4(l)(1).
129 Credit
Institutions
(Stabilisation)
Act
2010
(Act
No.
36/2010)
(Ir.),
http://www.irishstatutebook.ie/eli/2010/act/36/enacted/en/html; see also Central Bank and Credit Institutions
(Resolution) Act 2011 (Act No. 27/2011) (Ir.), http://www.irishstatutebook.ie/elil201 1/act/27/enacted/en/html.
130 See Central 'Bank and Credit Institutions (Resolution) Act 2011, supranote 129.
131 Alico Life International Ltd v Thema International Fund PLC & Anor [2016] IEHC
363 at 13-14.
132 EUROPEAN BANKING AUTHORITY, supra note
97.
133 See EUROPEAN BANKING AUTHORITY, Report to the European Commission on the Perimeter of Credit
available
at
Member
States
(Nov.
27,
2014),
Institutions
Established in
the
https://eba.europa.eu/documents/101 80/534414/2014+11+27+-+EBA+Report+-+Credit+institutions.pdf.
134 See id.
135 See European Communities (Credit Institutions: Financial Statements) Regulations
2015 (SI 266/2015) (Ir.),
http://www.irishstatutebook.ie/eli/2015/si/266/made/en/pdf.
136 See Companies Act 2014, supra note
19.
128
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The definition in sub (c), although recently amended (with the removal of the
wording "from the public") by the Companies (Accounting) Act 2017,137 is not particularly
helpful as it brings us back to the core activities undertaken by a credit institution. In this
respect, one could describe a credit institution as an entity which is engaged in an
intermediation business.'38 Such an entity acts as an intermediary to allocate the savings or
"deposits" of its clients for productive use by extending loans, or "granting credits", and thus
39
generating a return.1
A.

Business

The term "business" has a very wide meaning and has been described as "almost
anything which is an occupation, as distinguished from a pleasure - anything which is an
40
It is not necessary that a business be carried
occupation or duty which requires attention."
out in order "to achieve a profit."'141 However, case law establishes that one isolated
42
as it "presupposes
transaction alone does not constitute the "carrying on of a business"
43
some sort of continuum of activity as contrasted with one or two isolated transactions."
Certain English case law has also subscribed to the approach taken by the Irish courts.144
Another English authority further indicated that the "word 'business' is an
etymological chameleon; it suits its meaning to the context in which it is found...", 4 "[T]he
precise meaning of the phrase" 146 may be irrelevant since the Court may end up interpreting
"the general sense of the phrase." 4 7
Bearing in mind the fact that the SPV may be issuing securities to multiple
investors,148 it is not clear whether this could be classified as one transaction or separate
transactions. A court holding that the SPV is not carrying on a business because the intent to
49
carry out more than one or two transactions is lacking the logical view.1 An SPV should not
fall within the definition of "creditor" under the European Union (Consumer Mortgage Credit
50
Arrangements) Regulations 2016 ("Consumer Mortgage Credit Regulations"),' which gives
effect to the Directive 2014/17/EU on credit agreements for consumers relating to residential

137

"3

Companies

Act 2017 (SI 246/2017) (Ir.), http://www.irishstatutebook.ie/eli/2017/si/246/made/en/print.
See EUROPEAN BANKING AUTHORITY, supra note 133.

139 See

id.

Miller [1884] L.R. 27 Ch D 71 at 88 (Eng.).
South West Suburban Water Co. v. St Marylebone Guardians [1904] 2 KB 174 (Eng.).
142 Cripps Warburg v. Cologne Investment Company Ltd, Aran Friendly Society [1980] IR 321 (Ir.).
143 Minister for Justice v. Siucre Eireann [1992] 2 IR 199 (Ir.).
'4 See Edgelow v. MacElwen [1918] 1 KB 205 at 206 (Eng.).
145 The Financial Services Authority (FSA) v. Anderson & Ors [2010] EWHC (Ch.).
146 Re Griffin, ex p Board of Trade [1890] 60 L.J. QB 235 at 250 (Eng.).
147 Id. at 251.
148 Prospectus (SI 324/2005) (fr.), http://www.irishstatutebook.ie/eli/2005/si/324/made/en/print.
149 See Special Purpose Vehicle: Everything You Need to Know, UPCOUNSEL (2019), upcounsel.com/specialpurpose-vehicle.
(Ir.),
142/2016)
(SI
Agreements
Credit
Mortgage
Consumer
1o See
http://www.irishstatutebook.ie/eli/2016/si/142/made/en/print.
10 Rolls v.
141
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immovable property, since it neither "grants" nor "promises to grant credit ... in the course of
his or her trade, business orprofession."151
B.

"Deposits" or "other repayable funds"

It is not clear whether the funds received by an SPV in a securitisation transaction
would constitute "deposits or other repayable funds."1 52 Regulation 3(1) of the European
Union (Deposit Guarantee Schemes) Regulations 2015 defines a deposit as follows:
a credit balance which results from funds left in an account or from
temporary situations deriving from normal banking transactions and which
a credit institution is required to repay, or may be required to repay at a
future date, under the legal and contractual conditions applicable,
including a fixed term deposit or a savings deposit but excluding a credit
balance where- (a) its existence can only be proven by a financial
instrument (as defined in Article 4(17) of Directive 2004/39/EC of the
European Parliament and of the Council of 21 April 20043) other than
where it is a savings product which is evidenced by a certificate of deposit
made out to a named person and which existed in the Member State
concerned on 2 July 2014, (b) its principal is not repayable at par, or (c) its
principal is only repayable at par under a particular guarantee or agreement
53
provided by the credit institution or a third party
A main feature of this definition is that all of the money accepted as a "deposit"
must be repaid "at par."1 5 4 As the definition notes, it is only the payment of interest which is
optional.'5 5 Therefore, the main characteristic of a deposit is that all of the initial sum of
money accepted by the bank must be repaid when, and if, the depositor requires it.1 5 6 A
depositor may choose to demand repayment of a portion of the money at any one time, but
that does not detract from his/her legal right to demand repayment of the whole of the sum
deposited if desired."'.
This definition of deposit was confirmed by the Court of Justice of the European
Union in Vervloeti5 where it held that, for the purpose of Directive 94/19/EC:

1s1 See
Scope of Deposit
Money Question and Answer, Directive
(EU
17/2014),
https://www.eba.europa.eu/single-rule-book-qa/-/qna/view/publicId/20141626
(emphasis
added)
("The
prohibition referred to in Article 9(1) of Directive 2013/36/EU (CRD) relates to the carrying out the business of
taking deposits or other repayable funds from the public.").
152 See EUROPEAN BANKING AUTHORITY, EBA Report on Other FinancialIntermediaries and Regulatory
PerimeterIssues 15 (2017), available at www.eba.europa.eu.
153 See Consumer Mortgage Credit Agreements, supranote 150.
1s4 See
European
Union
Resolution
Fund
Levy
Regulations
(SI
162/2017)
http://www.legislation.ie/eli/2017/sill62/made/en/pdf.
155 See id.
156 See United Dominions Trust v. Kirkwood [1966] 2 QB
431 at 446 (Eng.).
157 See E.U. Resolution Fund Levy Regulations,
supranote 154
1ss See Case C-76/15, Vervloet and Others v. Ministerraad, [1890] EUECJ C-76/15.
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'deposit' means ... first, any credit balance which results from funds left in
an account or from temporary situations deriving from normal banking
transactions and which a credit institution must repay under the legal and
contractual conditions applicable, and, secondly, any debt evidenced by a
9
certificate issued by that credit institution.s
Thus, the sum of money accepted can be either a "deposit" or "other repayable
funds." The latter term is not itself defined within the Central Bank legislation. ' Again, it
would seem that the term "other repayable funds" contemplates nothing less than the
6
repayment of all that was initially accepted.1 1
The suggestion that the term "other repayable funds" involves speculative
investments where the investor incurs risk does not stand up to scrutiny for the same reasons
that are applied to "deposits." 62 If speculative investments are proposed to be included within
the term "other repayable funds," then the question of "where to draw the line" arises again.163
This is a question which can never be satisfactorily answered and strengthens the case for an
alternative interpretation.' "Other repayable funds" can only be interpreted as referring to
instances where the whole of the sum initially invested is to be repaid.16
Moreover, in the case of legislation which enacts European provisions into Irish law,
the following interpretative considerations should be made:
[W]hat must be remembered is that when it comes to measures that derive
from European Union law, the literal rule always operates hand in glove
with the European Union law principle of harmonious interpretation, with
the latter enjoying primacy. In the context of such measures, if 'the
ordinary and natural meaning of words and sentences' yields a result that is
contrary to European Union law then the courts must seek to find a
meaning that conforms with European Union law.'6
In other words, Irish courts must apply European rules of interpretation when
analysing legislative provisions that enact EU law in Ireland. As Craig and de Burca
commented:

'
16
161
162

163

165

Council Directive 2014/49, 2014 O.J. (L 173) (EU).
See EUROPEAN BANKING AUTHORITY, supra note 133.

Id.
id
Id.
Id.

OCS One Complete Sol. Ltd v. Dublin Airport Auth. PLC [2014] IEHC 306 (H. Ct.) (Ir.); see also Envtl.
Prot. Agency v Neiphin Trading Ltd & Ors [2011] IEHC 67 (H. Ct.) (Ir.) ("[I1n the majority of cases
encountered to date, the Irish Courts have been concerned, as in the present case, with national legislation
specifically enacted for the purpose of transposing EU law into domestic law, and in those circumstances the
national and EU legislatures are to be presumed as having a shared or common intention to implement the
relevant EU law. In those circumstances it is entirely legitimate and appropriate for a national Court to employ
a teleological approach to interpreting national implementing legislation, and to construe it in the light of the
EU legislation intended to be implemented").
166
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The Court's approach to interpretation ... is generally described as
purposive or teleological. The fact that the documents leading to the
making of the original Treaties, known as the travaux preparatoires, were
not available for thirty years meant these were not used as a source, and
this is reflected in the Court's case law. The Court's teleological or
purposive approach is not therefore narrowly historical. The Court rather
examines the whole context in which a particular provision is situated, and
gives the interpretation most likely to further what the Court considers that
67
provision sought to achieve.1
The Court of Justice of the European Union recently confirmed the nature and scope
of the purposive approach adopted by EU judges in Surmas:.
[F]or the purpose of interpreting a provision of EU law, it is necessary to
consider not only its wording but also the context in which it occurs and
the objectives pursued by the rules of which it is part (judgment in
Rosselle, C-65/14, EU:C:2015:339, paragraph 43 and the case-law cited).
The origins of a provision of EU law may also provide information
relevant to its interpretation ...
Therefore, an Irish court examining domestic legislation implementing an EU directive must
abandon its traditional approach to interpretation and instead, adopt a far more flexible style
of interpretation. 6 9
Furthermore, EU case law may assist an Irish court in interpreting the meaning of
"repayable funds".1 70 In a reference for a preliminary ruling made by an Italian court,'' the
ECJ was asked "whether the expression 'repayable funds' . . . refers only to financial
instruments which possess the intrinsic characteristic of "repayability" or whether that
expression refers also to those financial instruments which, although not possessing that
intrinsic characteristic, are. the subject of a contractual agreement to repay the amount
paid."l 7 2
In his opinion, 7 3 Advocate General Fennelly referred to the argument of the
defendants that "'other repayable funds' ... should be understood as being analogous to
deposits . . ." AG Fennelly's opinion and his distinction between credit capital and risk capital
supports restricting the meaning of "deposit and other repayablefunds" to cases where all the

167 PAUL CRAIG

& GRAINNE

DE BORCA, EU LAw: TEXT, CASES, AND MATERIALS 64 (6th ed. 2015).

168 Surmads supra note
86.

69 See Coastal Line Container Terminal Ltd v. SIPTU [2000] 1 IR 549, 559 (H. Ct.) (fr.); see also Nestor
v.

Murphy [1979] IR 326, 329 (SC) (Ir.); see also Lawlor v. Minister of Agric. [1990] IR 356 (H. Ct.) (Ir.); see
also Murphy et al. v. Bd. Telecom Eireann [1989] ILRM 673, 673-674 (H. Ct.) (Ir.); see also McGrath v.
McDermott [1988] IR 258, 276 (H. Ct.) (Ir.).
170 Case C-366/97, Italy v. Romanelli, 1999 E.C.R. 1-857.
171 Id. at 1-859.
172 id.
17

id
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capital invested is repayable regardless of the success of any investment made by the entity
74
accepting the money.1
AG Fennelly's opinion, and his distinction between credit capital and risk capital,
supports restricting the meaning of "deposit and other repayablefunds," to cases where all
5
the invested capital is repayable, regardless of the investor's success.17 It is strongly implicit
in AG Fennelly's opinion that any sums invested as risk capital do not constitute "deposits or
other repayable funds."' It is strongly arguable that, in agreeing with this element of the
defendant's submissions, AG Fennelly is also agreeing that "other repayable funds" are
1 77
analogous to "deposits".
AG Fennelly's approach suggests that the words "repayable funds" should not be
interpreted in an overly broad fashion. However, one should also take into account the rather
unhelpful Opinion, issued on November 27 2014, by EBA, regarding "matters relating to the
78
The European authority seems ready "to include bonds
perimeter of credit institutions."
"are continuously issued" in the definition of "repayable
that
and other comparable securities"
79
funds".
The existence of an element of risk, in an investment where the whole of the sum
invested may not (under the terms of the investment) be repaid, means that an investment
80
does not constitute a "deposit or other repayable funds".o
C.

Does an SPV accept "Deposits or Other Repayable Funds"?

Having examined the term "deposits or other repayable funds," it seems clear that
the phrase should be interpreted to apply to situations where the capital lodged is repayable in
full. This should occur without the support of "a particular guarantee or agreement provided
8
by the credit institution or a third party,"' ' otherwise it could not be construed as having the
same nature of a deposit. If the person accepting the capital (i.e. the banking institution)
invested that capital in a manner that resulted in a loss, that person must nevertheless repay
82
the investor/depositor in full, and suffer a loss on the transaction.' In other words, "deposits
or other repayable funds" require that the risk is assumed by the person accepting the capital,
There cannot be a speculative element to capital
and not by the person lodging the capital.
1 84
repayment in the investment by the investor/depositor.
When making a conventional deposit, the depositor understands that, subject to the
85
bank remaining solvent, there is no risk that he will lose his deposit at some future date.' if
id.
Id. at 1-859-60.
176 Id. at 1-860.
177 See Opinion of the European Central Bank of 5 December 2008 on A Proposalfor a Directive on the
Taking Up, Pursuitand PrudentialSupervision of the Business of Electronic Money Institutions, 2009 O.J. (C
174

175

30/01) 3.
178

See EUROPEAN BANKING AUTHORITY, supra note 133, at 4.

179

Id

180 Italy, supranote 170, at 1-861.
181
182

See E.U. Regulations 2015, supra note 90.
Id. at 20.

1" Id. at 34.
184 See Council Directive 2015/2366, art. 10, 2015 O.J. (L337) 66 (EU).
..
5 See Adam J. Levitin, Safe Banking: Finance andDemocracy, 83 U. CHI. L. REV. 357, 366-67 (2016).
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the bank invests the money received from the depositor in such a manner that there is a
shortfall for when the money must be repaid to the depositor, the bank must make makeup
that shortfall from elsewhere in its funds.'86 Therefore, it is the bank that assumes the risk
inherent in the obligation to repay the sums received on deposit.' 8 7
In contrast, an investor with an issuing vehicle consciously enters an arrangement
involving a credit risk, for the investors in the securities. There should be no risk incurred by
the issuing vehicle.' 88 This allocation of the risk originates in the limited recourse nature of
the transaction.' 89 Hence, it is the investors in the securities who incur the risk that the
investment by the issuing vehicle of their money will not be sufficient to repay their
investment. 190 This is the intrinsic characteristic of a speculative investment and a
fundamental part of securitisation transactions carried out by SPVs.' 9 1
Therefore, an Irish court applying a literal interpretation to the phrase "deposits or
other repayable funds" should conclude, that generally an SPV would not accept "deposits or
other repayable funds" as there is an inherent risk and speculative element to the investment
by the investors in the securities that they may incur a loss on their investment.'9 This
purposive interpretation is also supported by the scope of the European Union (Deposit
Guarantee Schemes) Regulations 2015193 and of the European Union (Bank Recovery and
Resolution) Regulations 2015.194 Thus, the activities of an SPV should not fall within the
definition of a "credit institution."' 95
D.

The Public

Further, it can also be argued that for Irish legal purposes, SPVs do not accept funds
"from the public." Banking law does not provide much guidance on the meaning of the
phrase "the public." The term has recently been expanded in the context of company law
which determined that an offer of securities by a company would not constitute an offer to
"the public" if aimed at "(i) qualified investors; or (ii) 149 or fewer persons; or (iii) both
qualified investors and 149 or fewer other persons."' 9 6 Furthermore, Section 1348(1) of the
Companies Act 2014 specifically provides that in interpreting the term "offer of securities to

186
187
188

Id. at 359.
See Risk Management Manual of Examination Polices § 6.1-2 (2019).

See George S. Oldfield & Anthony M. Santomero, The Place ofRisk Management in FinancialInstitutions,

WHARTON FINANCLAL INSTITUTIONS CENTER 10 (1997).
189 See Council Directive 2006/48, supra note 71; see also Moody's Investors Service Bullet ProofStructures
Revisited: Bankruptcies and a Market Hangover Test Securitizations' Mettle, SPECIAL REPORT (Aug. 30,
2002).
190 See
Ken
Little,
Understanding Investing Risk,
THE
BALANCE
(Sept.
16,
2019),
https://www.thebalance.com/understanding-risk-3141268.
'' See Angela Petrucci, Accounting for Asset Securitization in a Full Disclosure World, 30 J. LEGIS. 327, 330
(2004).
192 See EUROPEAN BANKING AUTHORITY, supra note
152.
1 See E.U. Regulations 2015, supra
note 90.
194 Id
19s
19

See Council Regulation 2017/2402, supra note 7.
See Companies Act 2014, supranote 19.
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97
the public," guidance should be imported from the Prospectus Regulations.' Additionally,
Section 68(5) states that the offer of money market instruments would not constitute an "offer
to the public."' 9 8 However, it should be noted that when the definition is provided in different
context, such definition may not be held, as the above mentioned EBA Opinion suggest, to be
99
directly relevant in interpreting the meaning of "the public" in the banking law context.1

E.

Grant Credit on its Own Account

In addition to the above, to qualify as a credit institution, an undertaking must grant
credit on its own account. 2 00 If an SPV were to make one (or two) loans, then it would be
"granting credit on its own account."201 However, if a securitisation transaction was structured
in a manner in which the loan was instead made by a third party (i.e. not the SPV) and the
SPV subsequently acquired the loan from this third party, then it could be argued that the SPV
would not be granting credit to any person.202 Instead, it would be purchasing a pre-existing
loan or security.203
F.

Conclusion

Based on the above, the argument can be made that, in normally structured
20
securitisation transactions, an SPV does not have a "business." 4 It can be argued that the
SPV is not granting credit on its own account when it purchases rather than makes the
relevant loan.2 05 Further, if the company law definition of "public" were to be held by an Irish
court to be applicable in the specific context of the "banking business," then in most
circumstances an SPV would not "receive funds from the public," as it would be structured as
a private arrangement between the parties. 206 In this context, it should be noted that in
international markets, the securities will be held in bearer (dematerialised) or book-entry form
207
In these cases the securitisation vehicle,
through a common depositary or a clearing house.
in the offering document would spell out the selling restriction to which the relevant issue is
subject, would not be able to ascertain the identity of the investors.208 The only "investor" of
which the securitisation vehicle would be aware is the clearing house or depositary which
209
holds the securities on behalf of the underlying investors.
(Ir.)
406/2015)
(SI
Regulations 2015
(Amendment)
2003/71/EC)
(Directive
Prospectus
1
http://www.irishstatutebook.ie/eli/2015/si/406/made/en/print.
19 See Companies Act 2014, supra note 19.
1" EUROPEAN BANKING AUTHORITY, supra note 133 at 11.
200 Id. at
4.
201 Id. at
10.
202 See Steven L. Schwarcz, The PartsAre Greater Than The Whole: How Securitization of Divisible Interests
Can Revolutionize Structured Finance and Open The CapitalMarkets to Middle-Market Companies, 1993:1
COLUM. Bus. L. REV. 139, 144 n. 15 (1993).
203 See EUROPEAN BANKING AUTHORITY, supra note 133, at 2.
204
205
206
207
208
209

See id. at 2, 4, 10.
See id. at 11.
See id at 5, 8.
Breslin, supra note 99, at 54.
Id at 54-5.
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In this respect, it is useful to refer, once again, to the definition of an SPV contained
in Article 4(66) of Regulation (EU) No. 575/2013 since such provision would strongly favour
it being different in nature from a 'credit institution' (as defined in Article 4(1) of the same
Regulation). 2 0 In this somewhat nebulous context, the High Court's decision in Vesta
Mortgage Investments Limited v. Devine is welcome. 2 1 1 It was held that by purchasing and
enforcing certain "facilities together with related security and other rights," 212 Vesta
Mortgage Investments Limited (an FVC) was "not engaged in any regulated activity which
requires a banking licence. It does not carry on "banking business" within the meaning of the
Central Bank Act 1971, and, in particular, it does not receive monies from members of the
public on deposit or as repayable funds."2 1 3
In conclusion, an SPV should not be considered a "credit institution" nor an
"investment firm".2 14 This should also be the case in light of the fact that generally
securitisation vehicles do not engage in maturity transformation, which is a key characteristic
of the "banking business."2 15

V.

IS THE SPV

A FINANCIAL INSTITUTION?

An SPV does not normally carry out "banking business," however it should be noted
that the Central Banks Act provides that a financial institution should be licensed.2 1 6 A
financial institution is defined as, "an undertaking, other than a credit institution, that provides
one or more of the kinds of financial services that are set out in the Schedule to the European
,,217
Communities.
In a securitisation transaction, an SPV would receive money from
investors.218 It would then use this money to acquire financial assets. 2 1 9 The income generated
220
by these financial assets would then be used to provide a return to the investors.
In determining whether the activities of an SPV would be within the above
definition, 22' it should be determined whether an SPV carries out the above activities as its
"principal business." In making such a determination one should consider several indicators,

210

211
212

See Council Regulation 575/2013, supra note 1.
Vesta Mortgage Investments Limited v Devine & Anor [2014] IEHC 109.
Id. at 2.

Id. at 8.
See Council Regulation 575/2013, supra note 1, at para 1.
215 See European Systemic Risk Board, EU SHADOw BANKING MONITOR,
2017-2, at 10; see also RASHEED
SALEUDDIN, REGULATING SECURITIZED PRODUCTS: A POST CRISIS GUIDE 147 (1" ed. 2015).
216 See Central Bank Act of 1942, supra
note 53.
217 See Council Regulation 575/2013, supra note 1, at para 26 (including
a financial holding company, a mixed
financial holding company, a payment institution within the meaning of Directive 2007/64/EC of the European
Parliament and of the Council of 13 November 2007 on payment services in the internal market, and an asset
management company, but excluding insurance holding companies and mixed-activity insurance holding
companies as defined in point (g) of Article 212(1) of Directive 2009/138/EU").
213
214

218 Tara Doyle, StructuredFinance-Securitisation,in BANKING & CORPORATE FINANCIAL SERVICES 51, (Dr.

Anne-Marie Mooney Cotter ed., 2003).
219

Id.

220 See id.

221 See Council Regulation 575/2013, supra note 1, at para 26 (Depending on the structure of the transaction,
a
number of such activities could be relevant).
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including: (a) the degree of continuity of the activity; (b) whether such activity has a
commercial element: (c) the scale of the activity; and (d) the proportion that the activity bears
22
to other unregulated activities.
It should be noted that English case law (albeit on the issue of jurisdiction) has
indicated that there should be a degree of regularity for activities to be carried on as a
principal business and that "isolated non-recurrent activities within a particular jurisdiction
may well not constitute the carrying on of a business at the particular place where they occur.
223
of activities which are an
What is required is some continuity or regularity of provision"
22 4
It would be unlikely
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any
out
carry
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transaction
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225
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with continuity, and therefore,
226
Of relevance is the English decision of The Argo Fund Ltd v Essar Steel Ltd, where it was
held that an investment fund was to be considered a financial institution under a loan
agreement that required that the transfer of the original lenders' participation in the syndicated
22 7
During the
loan could only be made to either a "bank or other financial institution."
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transfer
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The defaulting party counterclaimed
agreement.
23
fund was invalid since the latter was not a "bank or other financial institution.", 0 The court
held that the loan agreement limited the class of entities to whom syndicate members could
transfer their rights and obligations to those falling within the above-mentioned definition, but
2 31
did not restrict the entities to those providing finance in the primary lending market.
The court held that the loan agreement limited the class of entities, to whom
syndicate members could transfer their rights and obligations, to those falling within the
above-mentioned definition. However, the court did not limit the entities to those providing
2 32
It further considered that the Cayman fund shared
finance in the primary lending market.
these key characteristics with a bank:
a)

The fund was a lender in the secondary market (i.e. it acquired debt
from the original parties to finance arrangements);

Perg 14.5 The 'by-way-of-business' test, FINANCIAL CONDUCT AUTHORITY (Oct. 10, 2019, 1:00 PM),
https://www.handbook.fca.org.uk/handbook/PERG/14/5.html.
223 Secretary of State and Industry v. Great Western Assurance Co. SA and Others (1999) 1 Lloyd's Rep 377.
222
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Argo Fund Ltd v Essar Steel Ltd [2005] EWHC 600 (Comm).
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The Argo Fund Ltd. v. Essar Steel Ltd. [2006] 1 All ER (Comm) 56, at 6.
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b)

The fund had a "lending office" and kept accounts evidencing money
lent to the defaulting party;

c)

The fund had the financial, technical and legal expertise required to
participate in large financing transactions; and

d)

It was an entity "having a legally recognised form or being, which
carries on its business in accordance with the laws of its place of
creation and business and whose business concerns commercial
finance."233

Thus, the court determined that the Cayman fund consisted of all of the
characteristics of a "bank or other financial institution." 234 This court's decision should assist
Irish courts in determining the standard as to whether an SPV is to be considered "a financial
institution."235 However, it would seem unlikely that all of the characteristics of "other
financial institutions" identified by the English court would be shared by an SPV in a standard
securitisation transaction. This is because the SPV did not engage substantially in the business
of providing finance in the primary lending market.2 36 Moreover, with respect to Regulation
(EU) No 575/2013, SPVs are considered distinctly from "financial institutions" (Article
4(26)).237
Finally, it should also be noted that SPVs are not included in the definition of
"financial counterparties" 238 provided by Regulation (EU) No 648/2012.239 240 This regulation
requires an over the counter ("OTC") derivatives transactionS 24 1 to be cleared through central
counterparties. 242 As a result, an SPV 2 4 3 would not be subject to most of the obligations
imposed by central counterparties and trade repositories ("EMIR") because it is not
considered a financial or credit institution. 244

233

See id. at 8.

234 See id. at 2.
235

See id at 8.

236

Id

237

See Council Regulation 575/2013, supra note 1.
See Council Regulation No. 648/2012, 2013 (O.J. (L 176) 1.

238

239

See European Securities and Markets Authority [ESMA], Questions and Answers Implementation of the

Regulation (EU) No 648/2012 on OTC derivatives, centralcounterpartiesand trade repositories (EMIR), at 14
(Oct. 2, 2019).
240 See Council Regulation No. 648/2012 supra note 238.
241 See Directive 2014/65 of the European Parliament and of the Council of 15 of May 2014
on markets in
financial instruments, 2014 O.J. (L 173).
242 See Council Regulation No. 648/2012 supra
note 238.
243 See European Securities and Markets Authority [ESMA], supra
note 239.
244 Id.
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VI.

CONCLUSION

The SPV is of paramount importance in enabling securitisation transactions to
24 5
achieve their objectives and to insulate investors from exogenous risks. Thus, determining
the benefits or hindrances of the current legal framework requires a principled analysis of the
6
role played by the SPV. 2 4
The basic company law framework will apply to the issuing vehicle. Over the years,
this regime has proved quite effective; however, there are still some legal uncertainties as to
the nature and characterisation of the transaction, specifically regarding banking and
24 7
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prudential legislation and its interaction with a securitisation transaction.
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Such an examination leads to the conclusion that legislation seems to be directed at
prudential regulation and fostering financial stability. Since the financial crisis, the distinction
between banking and securities regulation is diminishing due to the shared goal of fostering
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outside the terms of such legislation. 1' Therefore, even on a literal interpretation of the
definition, an SPV should not be subject to the above banking legislation and should not be
regulated by the Central Bank.252
Moreover, this paper has highlighted that, in respect of a securitisation vehicle, the
of
the banking regulation and the Central Bank's regulatory powers are not entirely
ambit
clear. In this respect, the Capital Requirements Regime has, to some extent, contributed to
253
specify the meaning and boundaries of securitisation transactions.
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It is submitted that it would be illogical and inefficient to impose the same
regulatory requirements which are applicable to a credit or financial institution on an SPV
because this entity can only be involved in one type of transaction (or transactions if multiissuance vehicles are considered) in which the scope and the form is predetermined.2 5 4 This
concept has been reinforced with the enactment of the ECB's Regulation (EU) No 1075/2013,
which highlights the peculiar nature and purpose of a securitisation financial vehicle
corporation ("FVC"). 255
However, there still remains a degree of confusion with respect to SPVs as some
commentators believe that they fail to meet the criteria for FVCs under ECB's Regulation
(EU) No 1075/2013 because their "principal activity" is loan or assets origination rather than
carrying out securitisation transactions and issuing debt.2 56 Such interpretation appears to the
author rather formalistic in approach and detached from the commercial reality of the
transactions SPVs are structured to carry out.
Finally, in the unlikely event that it is held that SPVs should be re-characterised
from a regulatory standpoint and, therefore, be subject to banking authorisation requirements,
an essential characteristic of this financial instrument will be lost. Therefore, the transfer of
assets to a non-financial entity will become inefficient and redundant resulting in a lack of
investor protection or financial stability.

254

See Commission Regulation 1075/2013, supra note 27, at art. 4 (66).

255 Id. at Art. 1(3).

See Godfrey, et al., supra note 9 (SPVs have many characteristics of FVCs but fall outside the ECB
definition. The main activity of Irish SPVs is loan origination even if a minority of its activities pertain to
securitization).
256
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